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WOODMAN v. SPENCER. 4H 

RECENT AMERICAN DECISIONS- 

Supreme Judicial Court of New Hampshire. 
WOODMAN v. SPENCER. 

Where a conveyance of land describes it as bounded by a stream not navigable, 
or by a highway, whatever terms may be used in describing such boundary, it 
must be construed as extending to the middle of the same, unless there is a clear 
expression of an intention to limit it to the margin of such stream or way. 

The reason of this rule is the strong and controlling presumption that it was not 
the intention of the grantor to retain in himself a strip of land subject to an ease- 
ment in the public which might be perpetual, and therefore of no comparative use 
to him, and that it was equally not the inter tion of the grantee to cut himself off 
from the privileges of an adjoining owner in the fee of the highway and to run the 
risk of leaving his land inaccessible in case the public easement in the road should 
be surrendered. 

The case is sufficiently stated in the opinion of the court, which 
was delivered by 

Ladd, J. — It was agreed that the defendant, at the time of his 
conveyance to the plaintiff, had the title which came to Theophilus 
Ladd by the deed of James Brown and wife, and the question 
before the referees was whether the defendant, by virtue of that 
deed, had the title to the highways as the same are conveyed in 
his deed to the plaintiff. The main matter for our opinion, there- 
fore, is the construction to be put upon the description of the 
premises in the deed of Brown and wife to Ladd, as regards the 
highways mentioned therein. 

The plan used before the referees, and by them made part of 
this case, shows that the land covered by the deed in question, 
though described as three distinct and separate parcels, lay 
together in a single body, quite compact in form, along two high- 
ways, the River road and the Harran road, which here intersect, 
forming nearly a right angle. This L-shaped tract of land, com- 
posing the farm, is in fact divided into three pieces by the two 
roads which traverse it, viz. : (1) one piece containing twenty 
acres, more or less, lying wholly east of the River road and be- 
tween that road and the Pemigewasset river ; (2) one piece con- 
taining fifty-five acres, more or less, on which stand the barn and 
shed, lying in the north-west opening or angle formed by the junc- 
tion of the two roads — that is, west of the River road and north 
of the Harran road ; (3) one piece lying in the north-west angle 
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of the two roads — that is, west of the River road and north of the 
Harran road, containing one-half acre, more or less, on which 
stands the house ; and the only description of the premises in the 
deed is a separate description of each of these three parcels. 
Does that description cover the roads, or is an intention to exclude 
the roads thereby made so clear and manifest as to admit of no 
other construction ? ■ * * * * * 

The plaintiff relies mainly upon the language used in describing 
each of the tracts, which he says clearly and unmistakably 
excludes the roads. In the particular to which our attention has 
been directed, the description of the three pieces is substantially 
the same. We may therefore examine the description of the first 
piece — that lying east of the River road — which is as follows : 
" thence westerly * * * to the River road ; thence northerly on 
the easterly side of said road to the northerly line of lot numbered 
twenty-six, * * •* meaning by this deed to convey all the land I 
own on the easterly side of the River road." It is said that the 
words " to the River road, thence northerly on the easterly side of 
said road," are capable of no construction except such as makes 
the westerly line of this tract the easterly margin rather than the 
centre line of the strip devoted to the public use for a highway. 

It has long been settled in this state that where there is nothing 
to control it, a grant running to and then bounding on a highway, 
extends to the centre of the road : Mead's Petition, 13 N. H. 381 ; 
Nichols v. Suneook Mfg. Co., 34 Id. 345 ; Rix v. Johnson, 5 Id. 
520; Kimball v. Schoff, 40 Id. 190; G-oodno v. Hutchinson, 
Cob's December Term 1873 ; and no question is made but that 
if the words here had been "thence on said roa-d," instead of 
"thence on the easterly side of said road," one-half the road 
would be included. Let us see what is the difference. 

In the first place, the approved construction with respect to a 
bounding upon, by or along a highway, is anomalous. We are 
told that the highway is to be regarded and treated as a monument, 
like a tree, a wall and the like, the centre of which marks the loca- 
tion of the line. But why should it be so regarded and treated ? 
A highway is nothing more or less than a strip of land appro- 
priated to a particular public use, and subject to certain rights in 
the public. The thing itself to which the easement attaches is 
simply a strip of land. If, then, we look only at the actual char- 
acter of the thing adopted as a boundary, a strip of land four 
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rods wide used for a highway is no more a monument than a strip 
of land four rods wide used by an adjoining proprietor for a 
garden. Nor does the deed on its face show any intention to 
adopt the whole strip of land instead of its marginal line as a 
monument, thus locating the line at the centre of the strip, in one 
case any more than in the other. It is unnecessary to cite autho- 
rities to the point that a bounding of one piece of land upon, by 
or along another piece, even though such other piece be in the 
shape of a narrow slip, locates the line at the edge or margin of the 
slip, and not through its centre. 

The question then returns, why should the line be carried to the 
centre of the highway by construction, while in the other case 
supposed it is by construction placed at the margin of the strip ? 
The answer to this question is found either in the ratio decidendi 
or in express terms, in every case where the doctrine has been 
applied, viz. : the strong and controlling presumption that it was 
not the intention of the grantor to except from the operation of 
his deed, and so retain in himself, the fee to a long narrow strip 
of land (one-half the width of the road), subject to an easement in 
the public which may be perpetual, and that it was not the inten- 
tion of the grantee to accept a deed which should give him none 
of the usual rights of an adjoining owner in the soil of the high- 
way, and which may have the effect to leave his premises inacces- 
sible in case the rights of the public in the road should be surren- 
dered. 

Ordinarily the benefit to the grantor of retaining his right in 
the soil of the road would be so small as to be almost or quite 
inappreciable. Ordinarily the present actual inconvenience to the 
grantee, together with the possible and even probable damage that 
may in the future result to him upon the discontinuance of the 
road, would be matter of very considerable importance, enough to 
interfere seriously, in most cases, with the price which could be 
obtained for the land. It is improbable that a man will insist on 
an exception, the only and certain effect of which must be to ma- 
terially diminish the saleable value of his land when he is to gain 
nothing by the exception. It is improbable that two men have 
understandingly entered into a bargain which contains a stipula- 
tion plainly and clearly to the disadvantage of both. A priori 
they would not be likely to do such a thing; a posteriori it is not 
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likely they have done it. The language of the deed is to be read 
in the light of this improbability. 

This consideration, with others of a like nature, has led courts 
to adopt the rule of construction we are discussing, said to rest on 
a presumption that when the granted premises are bounded by or 
on a highway, it was the intention of the parties to treat the whole 
strip as a monument and locate the line at the centre ; in other 
words, upon a conclusion of fact as to the intention of the parties, 
made up by the court from a consideration of the nature and situa- 
tion of the thing to which the deed relates in connection with the 
literal language in which they have undertaken to express that 
intention. 

In the deed before us the language is, " thence on the easterly 
side of the road," and the contention is that the parties meant a 
different thing when they said, " on the side of the road," from what 
they would have meant had they said, " on the road." "What is 
there in the nature of the thing described to suggest any such 
difference in meaning ? The bounding of one piece of land by or 
upon another fixes the line at the margin of such other piece. 
Carrying the line over to the centre of a highway is, as we have 
seen, an anomaly in the construction of deeds, which rests upon a 
presumed intention not to exclude, or perhaps the want of a dis- 
tinctly formed intention to exclude, what neither party may have 
known could come within the operation of the deed at all. If we 
were to apply the usual canon of construction, the words, " on the 
road," just as clearly and unmistakably denote an intention to 
bound the land by the marginal line of the highway as do the 
words, " on the side of the road." Considering only the nature of 
the thing and the commonly received import of the words, the two 
expressions are substantially identical and might be used inter- 
changeably without altering the sense. 

Improved land bordering on a highway is generally separated 
from the highway by a fence, which runs along the margin of the 
strip thus devoted to public use. That portion of the land of a 
farm which is available for the ordinary purposes of husbandry 
includes no part of the highways that cross it. Such strips of land 
are ordinarily and naturally looked upon as being, to all practical 
intents, wholly withdrawn as well from the control as from the 
beneficial enjoyment of the adjoining owner by the servitude to 
which they are subject. For this reason it is to be expected that the 
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expressions, " on the road," or, " on the side of the road," will find 
their way into deeds where the intention was not to except any 
part of the road ; and I confess it seems to me little less than 
absurd to attempt a distinction between two forms of expression 
evidently intended to convey the same idea, and which, in the 
ordinary and correct use of the language, do convey the same 
idea to the mind. It is only when we incorporate into the first 
expression, " on the road," the canon of construction of which we 
have spoken, making it the same as, " on the centre line of the 
road," that any difference in the sense can be made to appear. But 
there is no reason why effect should not be given to the obvious 
intention of the parties in one case as much as in the other, and 
no reason why the same rule of construction should not be applied 
to one of two equivalent expressions as well as to the other. I 
therefore think that if we examine only the language used in 
describing the first parcel mentioned in this deed, and apply to it 
the well-settled rules of construction respecting boundaries upon 
highways, but one result is possible, namely, that the westerly line 
of this parcel is located at the centre line of the highway ; and 
this view is sustained, as I think, by all the cases in this state and 
elsewhere, in which it has been held that a boundary on, by, or along 
a highway or stream not navigable, in the absence of anything 
else to control the description, locates the line at the centre instead 
of the margin of such highway or stream. Those cases are very 
numerous, and the doctrine is quite too well established to require 
their citation. Only one case has been found, decided in a state 
where the above doctrine is held, with which this conclusion seems 
to be at variance. In Buck v. Squires, 22 Vt. 484, premises 
were described as " beginning at the intersection of the road from 
Chelsea Village to Allen's saw-mill, and the branch on which the 
saw-mill stands, on the northerly side of said branch, nearly oppo- 
site my now dwelling-house, thence on the easterly side of said 
road until the said road strikes the bank of said branch, thence 
down said branch in the middle of the channel to the first-men- 
tioned bound ;" and it was held, by a divided court, that the 
description excluded the whole road. There is, however, a well- 
considered and forcible dissenting opinion by Judge Redfield, 
which, it would seem, must shake the authority of the case even 
in the state where it was decided. 

Johnson v. Anderson, 18 Me. 76, is directly in point. There 



416 WOODMAN v. SPENCER. 

the description in one deed was, " beginning on the westerly side 
of the county road, thence running northerly, touching on the 
westerly side of said road, forty rods." Then the line of boundary 
leaves the westerly side of the road, and after describing the other 
bounds, returns to the first-mentioned bound. It was held that 
the description carried the fee in the highway to the centre of it. 
This was the description in the plaintiff's deed. The defendant' 
deed of land lying opposite, on the other side of the same high 
way, described the line next the highway as running " thence on 
the said road." It does not seem to have occurred to the court 
or counsel that there could be any real difference in the two 
phrases, and exactly the same effect is given to each, namely, to 
carry the fee to the centre of the road. 

In Paul v. Carver, 24 Penna. St. Rep. 207, the boundary was 
brought by so many feet, " more or less, to Tidmarsh street, thence 
south-easterly along the northerly side of said street," &c. On the 
street being afterwards vacated, it was held that half of it passed 
with the lot that was bounded by its northerly side. The only 
difference I can see between that case and the present is that 
there the line was brought by courses and distances on the ground 
to the margin of the street, and from thence was actually located 
by the precise terms of the description along the northerly side 
of the street ; while here there is nothing to locate the line, except 
the words, " on the easterly side of said road." It is not necessary 
to say whether we should go as far as this or not. 

In Champlin v. Pendleton, 13 Conn. 23, where it appeared that 
the south line of the land conveyed was the same as the north line 
of the highway, although the highway was not mentioned or 
referred to in the deed, it was held that the conveyance transferred 
the fee to the centre of the highway. Waite, J., delivering the 
judgment of the court, says: "An intention on the part of the 
grantor to withhold his interest in the road after parting with all 
his interest in the land adjoining, is never presumed. It ought to 
appear in clear and explicit terms, so that the grantee may under- 
stand that the grantor's interest in the road is not conveyed. 
Judge Swift, in the case of Stiles v. Curtis, 4 Day 338, says : 
'If it had not been invariably understood that the conveyance of 
land adjoining a highway conveyed the right of soil in it, express 
words for that purpose would long since have been inserted in 
deeds.' " 



WOODMAN v. SPENCER. 417 

In Newhall v. Ireson, 8 Cush. 595, it was held that a deed 
describing the boundary line of the land conveyed as running 
northerly a certain distance to a highway, and from thence upon 
the highway, passes the land to the centre of the highway, although 
the distance specified, by actual measurement, carries the line only 
to the southerly side of the highway. Shaw, C. J., who delivered 
the opinion of the court, speaking of the fact that the last mea- 
surement brought the line to the southerly side of the highway, 
says : " The court are of opinion that does not rebut the strong 
presumption that boundary on a highway is ad filum vice. The 
road is a monument ; the thread of the road, in legal contempla- 
tion, is that monument or abuttal. * * * Land may no doubt be 
bounded by the side of a highway, but it must be done in clear 
and distinct terms, to control the ordinary presumption." 

This case can hardly be distinguished from our own case of Rix 
v. Johnson, 5 N. H. 520, decided nearly twenty years earlier. In 
the latter case the description in the extent of an execution was — 
" to a stake at the river, thence on the river N. 6° 40' W. 23 
perches, thence N. 39° 50' W. 33 perches, thence N. 20° 20' W. 
35 perches and 8 links to a stake by the river." The three courses 
given described a line on Connecticut river, and it appeared that 
the stakes mentioned were erected at the time of the extent, and 
were placed between the ridge of the river-bank and the water, 
the southerly one about one rod from the water's edge and the 
northerly one at the distance of eight or ten feet. It was held 
that this description made the river the boundary, so that three or 
four acres of alluvion which had formed by accretion upon the 
eastern side of the river would belong to the person holding under 
the extent. Here was a line established all the way by metes and 
bounds, and nowhere touching the river, yet an intention to extend 
the grant to the river was found in the words, " thence on the 
river," and that intention was given the effect to overthrow a defi- 
nite line established by a survey, and distinctly marked at each 
end by monuments upon the ground. It certainly cannot be con- 
tended that the words, "on the side," go any further to show an 
intention to exclude the road than does the exact mathematical 
description, by courses and distances, of a line which does in fact 
absolutely exclude the whole road. The objection to be overcome 
seems quite as formidable, to say the least, in such cases as New 
hall v. Ireson and Rix v. Johnson, as in the present. * * 
Vol. XXIII.— 53 
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The result is that the two roads, so far as they lie wholly within 
the exterior lines of the three parcels, taken together are not to 
be regarded as excepted in the deed of Brown to Ladd, and passed 
by that deed ; and as to those parts of the road which form part 
of the exterior boundaries of the whole tract, that half of them 
adjoining the land conveyed passed by the deed, provided the 
title thereto was in the grantor at the time of its execution. 



The foregoing opinion seems to us so 
entirely satisfactory that we should not 
feel justified in occupying much time in 
attempting to render it more perspicu- 
ous, being oppressed, as we should be, 
by a salutary dread of any amend- 
ment of ours making it less so. Many 
years back we had occasion to partici- 
pate in the careful consideration of the 
question with able associates, with whom 
we could not agree, but who decided 
that the question was one of intent 
merely, to be determined like any other 
question of construction, by the inten- 
tion of the grantor, as drawn from the 
words of the instrument as applied to 
the subject-matter : Back v. Sqaiers, 22 
Vt. 484. Our own views, expressed in 
that case, have undergone no change. 
As they express our views of the ratio 
decidendi., as it has been called, some- 
what more fully upon a single point 
than the opinion of Mr. Justice Ladd, 
we may be excused for repeating a brief 
extract. " The rule itself is mainly 
one of policy, and one which to the un- 
professional might not seem of the first 
importance ; but it is at the same time one 
which the American courts, especially, 
have regarded as attended with very 
serious consequences, when not rigidly 
adhered to ; and its chief object is to 
prevent the existence of innumerable 
strips and gores of land along the mar- 
gins of streams and highways, to which 
the title, for generations, shall remain 
in abeyance, and then, upon the hap- 
pening of some unexpected event, and 
one, consequently, not in express terms 
provided for in the title-deeds, a boot- 



less, almost objectless, litigation shall 
spring up, to vex and harass those who 
in good faith had supposed themselves 
secure from such embarrassment. It is, 
as I understand the law, to prevent the 
occurrence of just such contingencies as 
these that, in the leading, best-reasoned 
and best-considered cases upon this sub- 
ject it is laid down and fully established 
that courts will always extend the 
boundaries of land deeded as extending 
to and along the sides of highways and 
fresh-water streams, not navigable, to 
the middle of such streams and high- 
ways, if it can be done without manifest 
violence to the words used in the con- 
veyance. And to have this rule of the 
least practical importance to cure the 
evil, which it is intended to remedy, it 
must be applied to every case where 
there is not expressed an evident and 
manifest intention to the contrary— one 
from which no rational construction can 
escape. The rule, to be of any practi- 
cal utility, must be pushed somewhat to 
the extreme of ordinary rules of con- 
struction, so as to apply to all cases, 
when there is not a clearly expressed in- 
tention in the deed to limit the convey- 
ance short of the middle of the stream 
or way. If it is only to be applied, like 
the ordinary rules of construction as to 
boundary, so as to reach, as far as may 
be, the clearly-formed idea in the mind 
of the grantor at the time of executing 
the deed, it will ordinarily be of no 
utility as a rule of expediency or policy. 
For, in ninety-nine cases in every hun- 
dred, the parties, at the time of the con- 
veyance, do not esteem the land covered 



WADHAMS v. GAY. 419 

by the highway or stream of any import- of land, upon streams and highways, 

ance either way ; hence they use words as embracing the whole stream or high- 

naturally descriptive of the prominent way, and the precise limit as being a 

idea in their minds at the time, and, in line passing through the middle of such 

doing so, define the land which it is ex- boundary, the same as any other bound- 

pected the party will occupy and im- ary of tree or stone, 
prove." The law regards the boundary I. F. B. 



Supreme Court of Illinois. 
WADHAMS v. GAY. 

A testator devised to his nephew an estate in fee in remainder, to take effect on 
the falling in of three lives, and the devisee survived to take. After the testator's 
death, but before the estate in remainder became absolute, the nephew and his 
children were impleaded in a bill in equity for partition of the testate estate, and 
a decree passed purporting to be by consent, which, by mistake, erroneously 
declared the nephew's estate to be for life only, with remainder in fee to his 
children. That decree, made in 1851, omitted to order deeds to execute the limit- 
ations of estate thus declared to the children, and no such deeds were made. 
Afterwards a bill of review was prosecuted by the nephew, and there was a decree 
on that, reversing the partition decree. Soon after, the nephew's estate in fee 
under the will became absolute ; and, he dying, his daughter sued out a writ of 
error, and on that procured a reversal of the bill of review decree, and then 
brought the present suit "to obtain execution of the decree in partition, and to 
supply the omission therein, which is necessary to the efficacy of the decree, as 
giving a remainder in fee to the children." The bill was against purchasers, hold- 
ing by deeds in fee from the nephew, or from his grantees, with warranty of title 
from him. Held: 

First. — Of those acquiring title while the bill of review decree was in force : 

1. They were entitled to rely upon that decision, as the law which determined 
what estate they took by purchase. 

2. The subsequent reversal of that decree did not affect their rights. 

3. A decree need give no day to a minor to show cause against it ; it is absolute 
in the first instance : Barnes v. Hazleton, 50 111. 429, approved. 

Second. — Of purchasers acquiring title while the consent decree in partition was 
in force, and before its reversal by decree in review : 

1. As to such, the principle applies that, on a bill to execute a decree, the court 
will deny relief when it is seen the decree is unjust. And a decree, appear- 
ing to proceed by cousent, where in fact there was none, and none was intended, 
cannot be deemed fair and just. 

2. A decree in partition in chancery, before the statute of 1861, could not pass 
a legal title to land ; and such a decree, omitting to order deeds, is in that respect 
imperfect, and but the expression of a purpose without accomplishing or providing 
the means to accomplish the object. 

3. Where there is no valuable consideration, a court of equity upon its general 
principles cannot complete what it finds imperfect. 



